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REFORE
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The agency has petitioned for review of an initial
decigion that raversad the agency’s action removing the
ap@ellant effective March 20, 1987, from the poszition of
Secretary (Typing), G5-4, at <the Regional MNedical Center
(RMC), Clark Air Porce Base, Republic of the Philippines.
The appellant has cross petitioned for review pf the initial
decizion. For the reasons set Zorth belew, the Board GRANTS
the agency’s petition for review under 5 C.F.R. § 1201.175.
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The Board DENIES the appellant’s cross petition for review
of the initial decizion because it does not meet the
criteria for review set forth at 5 C,F.R. § 1201.115. The
Board REVERSES the initial decision and SUSTAINS the

agency’s action removing the appellant.

BACKGRQUND

The appellant’s removal was basad on a charge that,
from March 1984 through March 1985, he committed off-duty
biack marketing of motor vehicles. Specifically, the agen
alleged that an ©0ffice of Special Investigations (0SI)
Report, dated October 21, 1986, and released to the agency
for use on December l'i, 1986, reveaiad that the appellant
set up a vehicle transfer operation, in violation of Clark
Alr Base Ragulation (CABR) 30-»31, wheraby on approximately
seven coccasions an authorized parson acted as a buyer to
purchase wmotor vehicles <from tax-exempt select agency
persconnel and then turned the vehicies over to the appellant

{or someons designated by him) for subsequent release to

1 ohe agency’s regulations, CABR 30-3 Ch. 4-4, generally
prohibit the sale, trangfer, or other digposition of tax~-
exenpt property to nen~tax exenpt persons in tha Republic of
the Philippirnes. CABR 30~3, Ch. 5~4 prohibits the sale or
transfer of ¢tax-~axempt motor vehicles other than by
completing the transaction without <f£alsification at the
agency‘’s Merchandise Contreol Cffice where such transactlons
arae recorded. See Initial Appeal File, Agency File, Subtab
8E.
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non-tax-exempt Filipino 1local natienals who wers not
authorized to have the tax-free merchandise.? )

The appellant petitionad for appeal to the Bearl's
Seattle Regional Office, and requested a hearing. _ﬁftar{
affording the parties a hearing, the administrative 'jm,;\ées)
issued &n initial decision finding that: (1) The chargs was
supported by preponderant evidence; (2) the agency faiiesd to
ghow & nexus between the appellant’s off-guty misconduct and
the efficiency of the servvics because his ability to perform
hiz duties was not impsired and he was permitted to perform
the duties of his position in a superior manner for almost
twe years after his misconduct occurred; (3) no finding need
be made with regsrd to the penalty imposed dua ¢to the
agency’s failure to ﬁh_e:sw a nexusz betwean theo appél“iant's
off-duty miaconduct and the efficiency of the service; and
{4) the appellant did not show that the agency violated his
constitutional xighte in conducting its investigation =2nd
effecting his removal. Thug, the adminiatrative judge
reversed the removal actibn based on the agency’s fallure to
prove thet the appellant’s removal was for such cause as
would prouote the efficliency of the service.

The z3»n¢y has petiticoned for review of the
administrative judge’s nexuz determination. The appellant
hag cross petitioned fTor review of the eadaninistrative
Judge’s findings of fact in sustaining the charge of black
marketing and his dJdetermination ¢hat the agency did not

2 gee Initial Appaal ¥Flle Yeolume I, Agency File, Subtab 3.
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violate the appellant’s constitutional rights in conducting
its investigarion of his misconduct and in effacting his

removal.>

Upon full review of the record the Board finds that the
appellant’s arguments concerning the merits of the removal
action constitute mere disagraement with the administrative
judge’s fact findings} and crediblility determinations. 4he
administrative Judge fournid +<hat the ‘tastimeny and
documentary evidence submitted by the agency, primarily the
evidence proffersd by é disinterested civilian employee who
unwittingly scold his motor wahicle to the black marketers
and Dby two agency mnmilitary personnel who Knowingly
participated in the appailant’s black marketing scheme and
ware court-martialed for their offenses, showad that the

appellant was the ringleader of & black market scheme in

3 The agency cortified in its petition for reviaw that it
malled & copy of the petition to the appelliant on Auguat 22,
1987. ‘fhe appellant’s cross petition for review was malled
in an envelope postmarksd August 29, 1987, two days after
the initiel decisien beceme f£inal. Tha Clark of the Board
dirscted the appellant to shovw good ceuse for his appavently
late £iled patition. Ths appcslent responded in & statement
signed undar psnalty of psriury thet he reneived & copy of
the agsncy’s petition for review o August 38, 1987, and he
immediately preparad his ovn petition for review. The Beard
finds that ths appellart f£iled z timely cvoss petition for
raview, elnce it was Flled within twenty-flve days of the
date of uarvice of the agency’s patition for revigw., Sve 5
C.F.R. § 1201.114(D).
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which he solicited agency personnel to transfer tag-axenpt
privately owned motor wvehicles tu non-tax-gxsupt Filipino
pationals in violation of the agency’s regulations, The
appellant did not ¢testify in hiz own bashalf and did mnot
rebut the agency’s avidence. Se2 Initial decislon at 4~6,
Accordingly, the Board finds <¢hat the appaliant has not
ghown any vreason to disturbk the adninistrative Judga‘s
findincs and expressly explained credibility determinations.
See Jackson v. Veterans Administration, 768 F.24 1325, 1331
(Fed. <ir. 1385); Weaver v. Dspartment of the Havy, 2
HM.8.P.R. 129, 133-34 {1980), aff’d, 669% F.2d 613 {(9th Cir.
1%82) (per curiam). See also Borninkhof v. Departmsnt of
Justice, 5 H.85.P.R. 77, 83, 87 (19881) (aszassment of the
probative value of heai‘say evidence necessarily depends on
the circumstances of sach case).

The adninistrative judge found from his yeview of <he
investigative materlals aubwitted by the parties that the
agency did not violate ¢he appelilant’s constitutienal rights
in conducting ite investigation so as ¢o reguire raversal of
the removal action, and ¢that the ageacy’s accunulated
avidence showad ¢hat the sappslilant <compitted the charged
misconduct. See Initial Decision at 7-8. The Boayd concurs
in the determination of the administrative dudge that +*the
agency did not: (i} Viclate dus procese: {2} efiasct the
removal action without an adeguate baslisy (3) dany the
appellant an epportunity to confront zhe witmesases egainst

him; or (4) deny him equal protection of the laws in
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wffecting the removal action. Tha appellant’s continuved
bare assertions of agency infringement of his constitutional
rights doazs not form a basisz for disturbing the
administrative judge’s findings of fact, 8es NWeaver, 2
M.8.F.R. at 133-34, and conclusions of law,. Sse Vogsl v.
Departnent of Justice, 9% M.S.P.R. 382, 389-90 (1982):;
Stewart v. Dspartment of Transportation, % MN.5.P.R. &7
{1981).

In Kruger v. Department of Justice, 32 M.8.P.R. 71, 74

{1987), the Board d@témimd that an agsncy may show & naxus
hatween off-duty mnmiasconduct and the efficiencr of the
sexvice by demonstrating: {1) A rebuttable presumption in
certsin sgragious clrcunstances: {2) the =isconduct
adversely affects the appellant’s oy covorkers® Jeb
parformance or the agency’s trust and confidence in the
sppellant’s dJob performance; or (3} ths misconduct
intsrfered with or adversely affected the agency’s mission.
The Board concurs in the finding of the administrative
dudge in thizs caze that the agpeliant’s mlisconduct did not
a&vameiy affect hisz 4ob periformance. m‘m Board finds by a
preponderance of the evidence, howvever, that the appasllant’s

miscemduct Iinterfered with or adversely affected the
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agency’s wission and affeckted tha agency’s trust oand
confidence in his job performance.

The teatimony and documentary svidence submitted by the
agency in this case established that the appellant was the
ringleader of a black mazxket schese in wvhich he solicited
agency parsonnel to transfer ¢tax-axempt privately owned
motor wvehicles t¢o non~tay-exenmpt Pilipino nationals in
violation of the agency’s regulationse. Two agency enlisted
military  (personnel were court-martisled for thelr
participation in the appellant’s black marketing scheme, and
the record showsz that at least one of thax was Jjwmpriscned
for twelve months and recsived a bad conduct discharge for
his part in the scheme. In conducting the black mtrket
gcheme, the agency’s official Merchandise Control Records
were falsified iu order to conceal the impropsr transfer of
the moter vehlcles to non-tud-exempt Filipino nationals.4

Buch actiens, which resulted Zfrom the appellant’s
nisconduct, interforad with or adversely agfected the
agency’s mission. Sse Erxruger, 32 M.5.P.R. at T4. The
written statement of t¢the appellant’s ixmediata ewpervisor,
vho was the proposing official, and of the adainistrater of
the Clark RMZ, the appellant’s second-leval gupsrvisor and
the deciding @fﬁ@ial; ehow that The appellantis conduct
adversely affacted the agency’s trust and confidence in his

abllity to perfern his duties with confidentiality. This is

% see Initial Appsal File Volume I, Agency ¥File, Subtabs 8B,
8C, 8D, 8E; Initial Appesal Flle Velume XI, Tab 24, Suvbtab 1.
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particulayly true eince <¢he appellant has access to
personnel filee and gensitive information and his job
reguires contact with the public and other aganci%os See
Kruger, 32 M.8.P.R. at 74.

ke we heve previously held, an agency is not required
to genonstrate s specific impact on the appellant’s fob
performance or sexvice efficlency to establish the requisite
nexus. Rather, it ls sufficient for an agency to sstablish
that public perceptions of an employee’s misconduct “would
impair vhe efficiency of the agency by undermining gpublic
confidence in it, thereLy waking it harder for the agency’s
othar workers to perform their jobs effectively ....%
Eruger, 32 H.85.P.R. at 75. See Allred v. Department of
'H@alth and Human Sarviées. 786 F.2d 1128, 1131 {(Fe«d. Cir.
1986;.  The Boaxrd also #inds that the agency’s showing of
the reguisite nexus for the remcval action has not been
denigrated by its deley in dnitlating the action. See
Ruaferman v. Dapartment of the Navy, 12 M.85.P.R. 8, 7
(1884), aff’d, 785 F.2d 286 (Fed. Cir. 1988).% Further, the

written statements of support by the appellant’s co-workers

% See Initial Appeal Flle Volume I, Agency File, Subtab 8F.

¢ Fuarther, the Board f£inds that the agency reasonably delayed
effecting the removal action wntil the 0SI completed its
investigacion and releazed its report of the appellant’s
nisconduct, in the abvsence of any showing by ths appellant
that such &elay prejudiced his yights or his ability to
defend hinsely against the charge. See, @.¢., Kumferman v.
Dapartment of the Navy, 785 F.2d4 286, 292 (Fed. Cir. 1986):
Cates v. Depsrtment of Agricullure, 24 HM.S.P.R. 468, 471
{2984}, aff<d, 776 F.24 1068 (Fad. Cir, 1985);: Wilkes v.
Veterans Admlnistration, 6 M.8.P.K. 732, 734 (1981).
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and his satisfactorxy dcb performaznce during the period that
the agency delayzd effecting the removal action do not alone
outwaigh the agency’s legitimste apprehension sz te his
continued employment and the effect of his proven misconduct
on the efficiency of the mervica. Sse, e.9., Allred, 786
F.2d at 11331-32; Dghonate v. Inited Statez Postal Service,
25 M.S.P.R. 288, 201 (1984), aff°d in part and vacated in
part on other grounds, 78% F.2d 320 (Fed. Cir. 1985);
Puander v. Department of Justice, 22 ¥.5.P.R. 419, 422
(1984), aff-d, 770 P.24d L1890 (Ped. <iyr. 1988}, Therefore,
the Board finds that the agency has shown by a pr@psndamnce
of the evidence a mexus linkimg the appellant®s off-duty
misconduct with the efficlency of the gervice. See Rruger,

32 ¥-8.P.R. at 76.

LAniEs of

In Douglas v. Velerans Administration, % M.S8.P.R. 280,
306 {1981), the Beard held that tha purpose of iits review of
the agency’s aelsction of the penalty is te zasuze that the
agency conscientiously considered the relevant factors and,
in choosing th@ penalty, stiuck 4 rasponsible balxnnee within
tolervable limits of rsasonableness. The Board also ¢ompiled
a partial list of factors relevant teo the Board’s
determination of +the appropriatenszss of the penalty,
Dcuglas, 5 K.8.P.R. at 308-06,

The agency here gubmitted a signed statement by the

deciding official certifying that he considered the
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following Douglag factore in reaching his decision ¢o remove
the appellant: {31) The zeriouas, intentional, and rapetitive
nature of the appellant’s black marketing mizconduvot, which
resulted in firancial gain; {2) hie daties and
vesponsibilities as Secretary e the Clark RMC medical
pquadron section commander reqguired a great deal of public
contact with sgquadren personnel and other bhase agencies;
{3) his lack of a prieor disciplinary record: (4) his
approximately three and one-half years of euwperior
peyformance with the agency: (5) management’s lack of trust
in kis ability to perform his duties with confidentiality,
since +the appellant haz access to personnel files and
sensitcive information; (8) the penalty of removal was
gonsistent with the agency’s table ¢f penalties: (7) the
impact that <the appellant’s anisconduct may have on  the
ggency’s rveputation in the eyes of the Philippine nation:
{8} the appellant’s fLamiliarity with the agency’s
regulations and merchandise control procedures; (2) his lack
of potential for rehabilitation: (10} the lack of mitigating
circupstances or provocation by ethars for his misconduct;
and (11} the inappropriateness of alternative sanctions.
Our review of the ryecord shows that the  agancy
conacientiously considered the relevant ~Ffactors and, in
cheosing the penalty, struck a responsible balance within

tolerable limits of reasonablenesa. See Douglas, 5 M.S.P.R.

7 sse Initinl Appual File Volure I, Agency File, Subtabs 8A,
8F,
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at  306. Accordingly, the Boayd will not disturdb the

agency’s selection of the panalty of ramoval in this case.

QERER
This is the final order of the Herit Byastems Protection

Board in thiz appeal. 5 C.7.R. § 120)1.113(¢}).

You may patition the United States Ceurt of Appeals for
the Federal Circult to revigw the Board’s decision in your
sppeal if the court has jurisdictiea. 3% V.8.8. § 7703. The
address of the court ig 717 Madison Place, ¥.¥., Washingtcn,
D.C. 2043%. The <ourt must zsceive the pstition no later
than thirty days aft@r'y@u oY your representative receives

thiz order.

FOR T:AE BOARD:

eA@ ) 4 @f th@ Boarﬁ
washington, D.C.



